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The bill that could pertiape receive recognition for the least noticed 


: yet highest ‘impact education legislation dur ing the 95th Congress is the 
amendment to the Elementary and Secondary Education*Act. (ESEA) Reauthorizas 
tion of 1978, Title XI of P.L 95-561, which was signed into law by the 
President on November 1, 1978. First introduced in September of 1977, 
this Act is the culmination of two years of study of the Advisory Study 
Group on Indian Education, House Committee on Education and Labor. 

While the Indian Basic eateakion Act. is a very small part of the 

ESFA, it is an ostensible Christmas shopping list of reform of BIA. 
education. The Indian Basic Education Act mandates BIA reform if 10 *' 
major areas: academic standards, boarding situations, school contruction, ’ 
education functions, funding, parental input, education personnel, 

: management jnreniaeien: technical assistance and recruitment. vast 


notably it gives the Diyector of the Office of Indian Education Programs 
‘ . ° ns \ 


‘line authority over all education personnel. Area Directors will no 


longer have this line authority. This only applies to education. Also 


. ; ; 
notable is that teachers within the system are removed from Civil Service 


. 


and placed under. local control. 


The Office of the Assistant secretary for Indian Affairs was charged 
with managing policy and planning for implementation, of the bill, 
Simultaneous with the signing of the law that office acknowledged to. 
Tribal leaders that "this legislation has broad and far-reaching implica 


"\etonie for the entire Bureau, as well as to constituent tribes, in the 


a be 


, . . ie iz * ‘ 


" 


‘Page 2 


« 
areas of pdvcubion and related services, The impact of this proposed 
Legislation-will be eimilar to. that experienced under P.L, 95-628, ae 
the. Indian Sel f-tetermination and Education Assistance Act," At the 
same time the pees was signing éhe Tr ibally Controlled Community ; 
Colleges Act (P.L. 95-471) which, after over five years of shrawais : 
and near closure, the small group of reservatiorisbased Indian colleges 
were assured special authorization, ; J | | 
The BIA's first step toward inplenaniing these new laws was to 
appoint 12 Task Forces comprised of Trier educators, Tribal officials © 3 
‘and Federal employees. They are: | 
1) Amendment to P.L. 91-874 (impact aid) ; 
» 2) JOM Funding Formula; 
| 3) Educa don Living Standards; 
(4). BIA Education functions; « eee = \ . 
5) Allotment Formulas; a 
6) School Boards; . | ote bs 
7) Education Personnel; od | 
’ ' 
8) Management Information System (Annual Report) ; + 
9) . Education Policies; 
' 10) prosediree and Practices; j <j 
_ 11) Student Rights Group --P.L. 95-471; and 
12) Tribally Controlled Community Colleges Bill. 
Other Titles to ESEA that will have significant impact on Indian 
recermations, but to a robable much lesser degree than Title XI, are | . 


Title IX, Gifted and Talented Children's Act of 1978 (fart A); The 
authorization for FY 79 is $25 million, and increases for each of the 


, v 
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=" next five years. The Congressional REESE finds that this nation's 


: greatest resource is its gifted and talented ‘children. .Notably, ; 
. now ‘Indian Tribes Bay be considered as Local Education igencies— 
a coup for tribal contirol of education. The Gifted ‘and Talented 
¢ . definition is children-and youth in school possessing demonstrated 
or potential abilities that give evidence of High per formance 
, capabilities in intellectual ». creative, a leadership or the 
arts and that to develop ehese talents: requires special services 
- - hot einatiiy provided bi: the see A 4 set-aside influtes BIA 
‘i e xs schools, but is shared wigh Trust territories ang Department of 
ee. Defense overseas schools when the total Appropriation exceeds $15 
. 2 atten: A major emphasis of this tae ts is on serving ‘the preiaaaes 
ay disadvantaged child, ‘The ether important Title is the Bilingual ; \ 
“4 Education Act, Title VII, P.L.. 95-561. Of the $135 million 
disbursed by OBE in FY 16, $3.25 witiien was awarded to. schools serving 
gr rig Indian children, and only 32 -&chools received those funds. In effect, 
- "Week than 2.5% of available Title VII inonies were directed toward 
Indian eS 27 languages-were involved in the funded ee si 
leaving needs and interests in over 170 different Indian languages not 
being addregsed under OBE initiatives. 
However, under the new Act, the focus has shifted from students with | 
"Limited English speaking ability" to students with "limited English 
_ proficiency." . The ultimate purpose of the Act has’ now been redefined. 
the prevfeusly stated goal--assisting students: to progress effectively bsg 
through the educational system—has. been replaced by a more precise and 


“ 


measurable goal: to assist students in achieving dompetence in English. 
, oe ’ + ‘ 
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of particular interest: is the mandate viet allows Ene isteeton: 

\\ 
of Bilingual Educat ion to make payments aikeotly, to the applicants even 
if the applicant is a BIA school, The present Practice! of sending all 


Title VII Beets through the Department of the Hverior, and through |" 


the BIA hierarchy, is preempted by this Tey ..and most ‘importantly , 


the definition of "limited English :probiet 4 has ih expaiided to 


rN 
ve 
] 

| 


include: : : : * 


",..in the case of American Indian st fants, individuals who come 


From environments where q — : han English has had a 
eigiitieant impact on their level oT lish language skills...." 
‘in thie sense further to ‘be defined by the, Cemissioner through regulations. 
Instances where the Indian child's Erglsh contains patterns of 
pronunciation and grammatical constructions. traceable to the community '/s | 
ancestral language, tradition will be Sa for eligibility under 
this provision. | e 
Now the .content of regulations will nee to be carefully reviewed, 
ito make certain that Indian benefit allowed by ‘the new Act does not get 
‘excluded after the fact. The Act will allow new opportunities for. 
language related .self-determination. . » A _ , 
“By Congress giving passage to the new provision of Title VII ~ 
éligibility, Congress has given the Tribes a new statement of recognized 
need and recognized Bede responsibility, | 
These laws will have inneaieue significant impact on Tribally 


‘ 


eonkvol ied of served schools and Indian students, 


‘ 


\ The creation of a U.S. Department of Education in 1979 will most 


certainly have a more delayed, but perhaps the most significant impact * 
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on the education of Indian children. ‘ 

_President Carter's plan to reorganize coocenment included the 
creation of a Cabinet-level Department of Education (S; 210, 5 aely 
-H.R. 13343) H.R. 2444) t envisioned by the President's Reorganization 
Project (PRP) to house upwards of $10 billion in educat ion-related, 
programs forneely noused in-other federal agencies, - but pr imarily 
in the Dear tment of Health, ‘Education and Welfare. ‘The Department 
as finally realized fell some $4 billion short of that mark. 

Within this plan was the transfer of some ‘$27 ‘million in Saucation 
programs for Tribes currently housed BIA. While this was a small 
portion me the President's overall proposal, it is more than sesthdee 
of the entire BIA budget. “Tribes saw this dismanbleneht, effort as 
Cone na Poet act to effective maintenance of the Federal Government's 

’ 


Trust Responsibility to Thdian Tribes. To counter, Tribes organized 


what was to come to be uD as one of the ment successful national 


lobby efforts ever seen, igaiinee seemingly insurmountable Mantnistrative ; 


and Ceoaneacioud opposition at the onset, Tribes were able to achief 


a legislative exclusion from that Department. 


. i ie. , , ts j i 
The President, however, retains the authority through other legisla-. 


* tion to reorganize and transfer sub-Department agencies and Bureaus ~* 
within the Federal: Government. This author ity runs simul taneous to 
‘Pantnisteabive feene of office, ‘The current. Administrative authority 
will pire in early Apr4l 1980, but subsequent Administrations will no 
‘doubt fete renewed inherent authority to dismantle any division axes 


BIA, ge RM 2S wc 


With this situation it is even more imperative that Title XI, the 
: : me 


* 
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Indian Basic Education iat eae é 


The Congressional and Administrative climate appears’ to be that na 

: success of this last effort at BIA reform of education is tantamount. ; 

to subsequent transfer of education # the new Department of Education. 

‘if it-fails, 7 

Brief Backgr oynd of jagisiation . 

‘ The Snydef Act of 1921 authorizes all appropriations for education 

| from the BIA (P.L. 67-85). The basis for Johnson O'Malley ‘Programs is , 
the original authorizing legislation ae 1931. and as’ diene in 1934 

. (P.L. 86-533) . Impact hia was enacted in 1950 (P.L.° 81- -874), and its 

| intent was to generate monies for school districts servicing students ® 

from eae er base land (in the ‘case of Indians, Federal ‘trust tana = 
The next specigl legislation that was sheaied for Indians was in 1972. 

"that year, the Indian Education Act (P.L. 92-318) established an Office : 

of Indian Edutation within the U.S. Department of Health, Edueation and 

Welfare: (DHEW) alk a Conmissioner and fifteen-member Presidentially- 

appointed Indian Advisory Board. The budget in the first year of 

operation was) under §18 million, Approaching $90 million in FY 80. 

What sis most conkeai about P.L. 92-318 is the definition of "Indian" 

within that law. The generous definition legislatively expanded 

" special eaunbional services formerly restricted to menbers of Tribes 

officially recognized by the.U.S, Department of the Interior to 

essentially anyone who self-identified as an Indian. . 

This small and unique off ice, and its controversial denies population 

have come under many criticisms since 1972. Simultaneously, Inter ior 


Dope Ennis S mene: of Indian Education ga ala alang with nearly all 


tnaibn « services administered by BIA, were under close scrutiny and. ” 


a, oN 
x . ey 
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severe criticism through pearly continual iiss Reports and Congressional ” 
appropriations actions. “The U.S. Congress ‘du? ing the period of 1972-1978 ° 
was tepuctured to focus on Indian services. On the special committee 4 
in one chamber, the Senate Select Committee pan Indian Affairs, sat five _ 
advocates for Indians under the pikeechen leadership of James Abourezk | 
(D-S.D.) . In-addition to the Rousing Interior Committee in the other 
chamber , a special Advisory Study -Group on Indian Education was created | 
under che Gonniehee on Education and Labor in ‘1977. | | 

It was from this Congressional climate that remedy for what was 
perceived to be the gross inadequacies of Indian education began to 
take place. For nearly two years, Congress, and particularly the 
House Advisory Study Group, held shear ings and drafted legislation that 
sought to comprehensively reatify all the ills oe Indian education 
in one law. ‘Understandably, because .of the comprehensive approach of 
Congress compared to the diverse and ‘unique educational situations of 
over 400 distinct Tribal and Alaska Native entities, the final bill 
in all its parts did not meet with the ter tein approval of all . 
Tribes affected. Many Tribes believed that the myriad ‘of, problems 
manifest in the huge bureaucratic system could not be so eupliseicay - 
legislated away, Essentially, Congress had unsuccessfully attempted the 
same effect through its appropriations actions in the past. Nonetheless, 
the tniten "Basic Education Act (IBEA) was added as an eleventh Title , 
* to the Elementary and See oe Educat ion Act's (ESEA) reauthorization, 
P.L. 95-561, and became law November I, 1978. 
Title XI 


8 


There are eleven major sections to Title XI, IBEA. These sections z 


10: 
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‘of the law are under differing implementation deadlines. 
The first section revises Impact Aid. Pineal Baas tion: ig a are 
i tp aegis policies and procedures with respect to information p 
received from Indian parents and Tribes. — The intent of this section is 
$6 encourage parental involvement in all Roche. of the ae cuuaes 
education programs for Taian alicenis ; Ca 


Pert . 


A-step-by-step grievance otoceduré ‘is setter 4 in the: iia can 


including amounts of she for response. douever, a major shortcoming 
of this section are the many stipulations under which the Commission ’ : 


of Education, DHEW, may, waive’ the requiremen| of the Taw. For one | ‘ l 
of several examples, if the LEA fails to involve the. parents ih planning | od 4 
of programs under the Da monies are to/be withheld.. However, the 
Commissioner of OE/HEW reserves the ae to cont inue monies ae 
would substantially disrupt "educational prograns. . 
Ultimate decision-making ne lies with the Conmi.ssioner' s 
sized For the Tribe, the’ final alternatives eititked ete the law : 
is to, contract educciien eas or have them seovided by a BIA school. 


Notably, this contract ena was already ‘existent in Title I, - 


Ne 


“paterntnation, and Education Assistance’ Act, prior to enactment of Title XI. 
Two sections following amend Jobrieoh O'Malley payments requiring 

the Secretary of Interior to develop an equitable distribution formula’ . , 

for saepLenentat program funds. Alternatives ate sent to the Tribes 

and Alaska Villages and ‘a formula shall be determined by tribal vote, 

each Tribe and Alaska Village having, one ‘ regardless of size of 

Tribe. Basic support is also authorized through Rarer ‘Committees, not 


- through encibe: to the LEA in instances where the Indian children's 
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education level is not equal *o the rgecindian student's: level. 


Sect ion na requires ne Sectctary of Inter ior to establish basic 


Hemation standards for Bae in Bureau and Indian-controlled aantrast 


‘ 


schools. This sectioh has the idee implementation time frame of all 


/ 


sections in the law, probably -becauise of the complexity of the task. 


Initially, Sunes and studies are to be conducted to reach the goal of 


establishing final, standards AED 18 months of enactment of the law. 


These de vies ~ehalt consider: i eases heeds; 2) local cuttural © 


’ _ differences; 3) type and level of language skills; 4) geographic « 


isolation; ‘and 5) ‘appropr iate ‘teacher-student ratios, 


Notably, here the tribal governing body has the authority to reject 


‘ , ae / 
the standards if they are inappropriate or i#l-conceived. The Secretary 


of Interior has ultimate authority to accept or reject revised standards 
and if the law does not allow for appeal of that decision, BIA. is 
required to provide technical ee een in implementing the standards 
to the school boards at their request. The law is further required to 
provide the appropriate Committees of Congress with a detailed plan for 


@inging Bureau schools up to the level required by the standards. 


” This plan must include cost estimates and time-lines and must be 


submitted each year with ‘the budget request. The law authorizes monies 
"as necessary" to carry out this’ section, 
Section 1128-1129 of the law calls for the first time establish- 
ment of fair and equitable funding procedures, It requires a series of © 
. 


defined cost factors: be used in determining each Bureau and contract 


school's allocation, The intent of this section is. to eliminate the 


_ ° past vast discrepencies in operation budgets from school to school with 


x 


e> 2. 2 £2 


2) ; , ; . 
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allocations based eS on: influence than students’ needs, There were, 
already technical amendinents to. this, ‘section which will- ‘prevent too 


vast ‘a arcs in an louerbunigeted school: the first year, no school 


is required to absorb more than a 108 reduction in its operating budget. 


This section gives authority to ‘the vagenny Superintendent." through 


* the school supervisor who is mandated by law to eetineiy consult with 


the local school, board of each school. Here again, it is important - 
to note that the authority in this Sé80ion differs.~ ‘The school board 
and not the Tribal governing body is to be involved, in the preparation 


of the financial plan. The school board has the authority ‘to ratify, é 


y reject.or amend any aspect of the plan as it sees fit. There is an 


appeal procedure for the school supervisor should he not agree with 

the school board's actions and the Agency Superintendent reserves 

final authority for détermination, ‘This section also precludes the 

use of 638 training and technica} assistance monies unless such services. 
are provided by a mutually-approved plan bhantatand control of education 


from the Bureau to the Tribe. . This section mandabes the Secretary 


to make every effort to seek appropriations to meet these requests. 


Last, but noteworthy under this section, is the provision for 


maintaining a fund to continue general education services when necessitated 


s 


by "emergencies or unforseen contingencies." vnenfGonies are granted 


under this section the Secretary is required to report | his ‘award to the 


Congress. a Sad | e z 


/ 
The entire caiay of this new law is in the nek very brief 


: Section 1130. It requires’ the Eaten to facilitate thdian' ocntrol of 


Indian affairs in all matters rslaeing to education. Regretably, it 


credentials has been waived in the instances where such individuals 


-Pagell~ ~ 
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does not address ‘the variances from Section a sect ion in where , that 
control lies: the school board, the tribal governing body and the ‘ 
many override authorities left with federal decision-makers. 


Section 1131 deals with the very complex situation of revamping 


education personnel to enable a carrying-out of these new education 


mandates within Snedesets time. This Section seeks to eliminate the 
bureaucratic encumbrances associated with employment by removing the 
requirement that applicants at a local level apply at the national © 
level ‘ee a position; and further removing Civil Service encumbrances 
from BIA education posit,ons. ‘Here again, the "school board" is 
atven near-authority in the hiring process by requiring the clparisese 
or Peer Superintendent to "consult" with them to allow them final 
determination on applicants for education positions. 

The Agency Director has ultimate authority under this section to 


overturn local school ‘personnel decisions, and the legislation expressly 


points out that it shall not be construed that school boards have any 
‘authority over or contro¥ of education. 
This section also always allows for a waiver of Indian Preference, | 


“setting a new precedent in federal Indian legislation. On a more 


positive note, the prior’ stringent requirement of formal education 


fa 


may teach tribal culture or language. Current Civil Service education 


personnel reserve the right to elect to come under this new system ‘if 
they so choose. 
Because of ere denonstrated inabilities on the part of the Bureau 


to provide aceurate and comprehensive ipeoeratli Section 1132 mandates 


. , - > 


* 
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that a computer ized system be established that will .provide at a minimum, 


‘information on: °1) student enreilmént; 2) curriculum; 3). staff; 


4) peciidutts) 5) comunity demographics; and 6) student assessment 
information. Because the Bureau has operated for 25 years without 
educatibnal policies as operational guideline$, Section ‘1133 requifes 
that such policies be established as rules and regdlations. It is 


, 


further mandated in the next section that all divisions of BIA administer- 
ing any support service to education adhere to uniform opaxgtional 
Buseisnitee, This applies to such divisions as contracting, forties 
Management, budget and finance, procurement, property Management, and 
personnel. - 

” the other sections of major importance are the requirement to 
establish by regulation parameters and assurances of student rights 
within BIA alge ~ 

A ‘final section réquires the submission of an annual report to 

the Congress on the state of Indian education. 

| Under this Title XI are also contained minor amendments and a 
five-year reauthorization of Py L. 92-318, Title IV, the Indian Education 
Act. Several minor revisions “to the law assist in clarifying the intent 
of P.L. 92-318 such as changing the term "children" to "students" and 
adding “culturally-related" when éefining the special educational needs 
of Indian children. 

, But the most significant of the Title IV amendments is the mandate 
to define "Indian." The legislation requires that a study be conducted 
by the Department of Health, Education and Welfare (DHEW) in consulta- 


tion with Indian tribes, national Indian organizations and the Secretary . 


of the Interior. ‘The deadline for this study is 1980. and hearings | 


are currently underway across the country, a 


